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CANADIAN LAWYERS LIABILITY ASSURANCE SOCIETY  

(“CLLAS”) 

 

Minutes of a Meeting of the Advisory Board 

(Designated as the Annual Meeting of the Subscribers pursuant to 

Section 5.13 of the Subscribers’ Agreement) 
 

 8:30 a.m. 

 Davies Ward Phillips & Vineberg LLP 

44
th
 Floor, 1 First Canadian Place 

Toronto, Ontario 

 

Tuesday, February 21, 2012 

 

Present: 

 

Donald Milner (Acting Chair) 

Nicholas Leblovic (by phone) 

Fasken Martineau DuMoulin LLP 

Davies Ward Phillips & Vineberg LLP 

Natasha MacParland 

Bill Bryden 

Davies Ward Phillips & Vineberg LLP 

Borden Ladner Gervais LLP 

Gordon Goodman Cassels Brock & Blackwell LLP 

John Esvelt Fraser Milner Casgrain LLP 

Ken Crofoot 

Bill Scott 

R. Scott Whitley 

Goodmans LLP 

McCarthy Tétrault LLP 

McMillan LLP 

Julia Holland Torys LLP 

Les O’Connor 

Mike Schwartz 

WeirFoulds LLP 

WeirFoulds LLP 

  

  

Patrick Mahoney 

Norma Ibbetson 

Office of the General Manager, CLLAS 

Office of the General Manager, CLLAS 

Joe Tontini Dion, Durrell + Associates 

  

 

 

1. Constitution of Meeting 

 

 The Chairman brought the meeting to order.   

 

 

2. Appointment of Secretary 

 

 Norma Ibbetson acted as Secretary. 

 

 

3. Approval of Minutes of the December 13, 2011  Meeting of the Advisory Board 

 

It was moved by Les O’Connor and seconded by Julia Holland that the minutes of the 

December 13, 2011 meeting of the Advisory Board be approved.  The motion was carried 

unanimously. 
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4. Business Arising Out of the Minutes 

 

There were no items for discussion that will not be addressed through the agenda items. 

 

5. Comments of the Chair 

 

The Chairman asked that if possible firms provide their commitment to the next underwriting 

period at their earliest opportunity.  The commitment of the firms would have an impact on any 

decision taken to change the structure of CLLAS. 

 

The Chairman reported that he had re-connected with some non-CLLAS firms to assess their 

interest in the CLLAS e-learning program under some form of licensing arrangement.  Blue-drop 

has proposed management of this process for a share of the revenue and a small per lawyer fee, 

and we are awaiting a fee schedule from Blue-drop. 

 

The Chairman advised that he has received a communication from Miller further to their 

discussions with the lead underwriter on the CLLAS program who has suggested that CLLAS 

might expect a 5-10% reduction in premium.  We would look to the other syndicates to follow. 

 

Bob Wilson has also sent a letter advising that he has secured a 26% reduction in the first 

commercial layer. 

 

CLLAS’ Actuary has offered to attend at an Advisory Board meeting to review her presentation 

given to the Audit Committee.  The Board expressed a desire to meet with the Actuary and this 

will be arranged for the June meeting, unless there is a meeting scheduled sooner to review the 

restructuring initiatives. 

 

6. Restructuring 

 

 Joe Tontini reviewed the current status of the review of alternative structures for CLLAS by the 

sub-committee made up of himself, John Walker, and Steve Ruby.   

  

There was general discussion concerning various alternate structures and the pros and cons of 

each of them. 

 

It was moved by Nick Leblovic and seconded by Gordon Goodman that the “Reciprocal as 

Front” alternative be further explored as outlined at today’s meeting with the continued 

view to effecting the change by July 1, 2012 including the loss portfolio transfer.  It was 

further resolved that the budget of $325,000 relating to the initiative be approved.  The 

motion was carried unanimously. 

 

Mr. Leblovic left the call. 

 

7. Cyber Coverage 

 

As a follow up to the presentation at the September Advisory Board meeting by Chubb, an 

analysis of how the commercially available cyber coverage differs from the current CLLAS 

coverage was prepared by DDA.  
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The Board concluded that CLLAS should not be providing “first party” coverage but asked that the 

Policy Committee consider the policy wording to ensure that there is protection for “third party” 

coverage, i.e. when the risk is part of professional services, in advance of the July 1
st
 renewal. 

 

There was no further interest in obtaining a policy or quote through Chubb at this time. 

 

 

8. Report of the General Manager’s Office 

 

Financial Statements Quarter Ending December 31, 2011 

 

CLLAS finished 2011 with a healthy surplus position, essentially breaking even once the surplus 

credit is taken into account.  Items of note are the lower than budgeted costs of premium taxes and the 

offset of the claims arbitration cost award against the Special Services line. 

 

Of note on the Balance Sheet is the $1.7 million “Other Receivable”.  This is the anticipated refund 

from Ontario for the overpayment of premiums taxes.  Mr. Mahoney advised that we have received a 

verbal confirmation that this money is coming back to CLLAS. 

 

He discussed the $5.7 million “Reinsurance Recoverable”, which is money due to CLLAS from 

reinsurers for claims settlements.  He said that there had been a large settlement late in 2011 and that a 

small amount is still in dispute from an earlier settlement. 

 

He pointed out that the “provision for unpaid premium liabilities” was now zero as the amounts owing 

on the old swing commission years have now been paid out. 

 

The “premium deficiency liability” is a provision that the actuaries calculate based on the six months 

of the current policy year that have not yet passed at December 31, 2011.  The provision is similar to 

the prior year and reduces to zero over the next six months. 

 

Actuarial Report 

 

The actuaries participated in the Audit Committee meeting the previous week and presented their year-

end findings.  The Actuary’s presentation to the Audit Committee was included in the Board material.  

Mr. Mahoney highlighted several slides from the presentation. 

 

 Slide 2 – claim count – this is the reserved or paid amount by CLLAS (i.e. it does not show 

underlying law society program numbers) and is comparison of CLLAS position at December 

31, 2010 and 2011. 

 

 Slide 3 – these are the paid and case reserve numbers, with no IBNR, and are shown before 

taking into account reinsurance. 

 

 Slide 8 – reflects the actuaries’ projection net of reinsurance.  The claim reserve and paids is 

added to the IBNR and this figure is reflected on the CLLAS Balance Sheet. 

 

 Slide 11 – changes in assumptions – the actuaries have been reducing discount rate because 

of low interest rate and this has the effect of increasing the liabilities. 

 

 Slide 15 – chart shows volatility year over year. 
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It was moved by Gordon Goodman and seconded by Les O’Connor that Julie-Linda Laforce of 

Dion Durrell + Associates Inc. be appointed the Actuary for 2012.  The motion was carried 

unanimously. 

 

2012 Operating Budget 

  

Patrick Mahoney reviewed the Budget proposal for FY12, including a review of the operating 

expenses, both past and projected.  There was a discussion of the management and professional 

services line items.  The large variance on the reinsurance line is the result of the change in the 

reinsurance structure and policy structure which took place at July 1, 2011. Fees for the restructuring 

initiative are reflected in the proposed budget as a separate line item.  The cost recovery mentioned 

earlier coming out of the claim arbitration is reflected under “Other Expenses – Special Services”, thus 

the year finished in a positive position.  The proposed Miller fee is an estimate including the work they 

might be required to do on the Loss Portfolio Transfer. 

  

It was moved by Gordon Goodman seconded by Bill Scott it was moved to approve the FY12 

budget.  The motion was carried unanimously. 

 

FSCO Business Plan Filing 

 

The 2012 Business Plan was included as an information item.  The Business Plan will be filed with the 

Ontario and Alberta regulators at the same time as the P&C1. 

 

Reinsurance Ratings/Security 

  

The Audit Committee reviews this report as a part of their mandate, including AM Best reports on 

individual syndicates and reinsurers.  The main body of the report (plus Appendix C) was included in 

the Board package, with the additional tabs posted on the CLLAS website.  Appendix C identifies the 

ratings of the reinsurers.  No issues or concerns were identified at the Audit Committee meeting.  Mr. 

Goodman reported that the Audit Committee reviewed the details and they did not prompt any 

recommendations for change but the Audit Committee will continue to monitor concentration levels 

including those of Lloyds. 

 

On a going forward basis the Committee and General Manager’s office are reconsidering the Level II 

monitoring triggers to differentiate between those reinsurers who make the Level II reporting list 

because of concentration levels versus and substantive issues that justify additional analysis and 

reported to the Board. 

 

Changes to Ontario Insurance Act 

 

Changes to the Ontario Insurance Act will take effect on May 5, 2012.  For CLLAS that means there 

is an change required to the investment policy to accommodate the prudent person requirement.  The 

changes are included under Tab 13. 

 

It was moved by Les O’Connor and seconded by Gordon Goodman that the amendments to the 

Investment Policy be adopted as presented, effective May 5, 2012.   The motion was carried 

unanimously. 

 

In addition the Act requires that that Audit Committee be specifically mentioned in the Subscribers’ 

Agreement together with an outline of its duties.  A draft resolution incorporating these changes was 

distributed, and a formal resolution will be circulated to the Board for signatures in due course.  FSCO 

requires notification of the proposed changes 30 days in advance of the May 5, 2012 deadline. 
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9. Report of the Audit Committee 

 

Gordon Goodman reported on behalf of the Committee.  An unqualifed audit opinion was issued.   

 

Approval of December 31, 2011 Audited Financial Statements 

 

A copy of the Audit Findings Report and Audited Financial Statements were included in the Board 

meeting materials.  An unqualified opinion was issued. 

 

It was moved by Les O’Connor and seconded by Ken Crofoot that the Financial Statements at 

December 31, 2011 be adopted.  The motion was carried unanimously. 

 

It was moved by Ken Crofoot and seconded by Les O’Connor that Deloitte be appointed 

auditor for the 2012 fiscal year.  The motion was carried unanimously. 

 

The P&C1 will be signed in due course. 

 

10. Report of the Claims Committee 

  

 The chart summarizing CLLAS claims was reviewed briefly. 

 

11. Report of the Risk Management Committee 

 

Bill Scott reported on behalf of the Risk Management Committee.    

 

Blue-drop – Mr. Scott reported that work continues on obtaining CPD accreditation from LSUC 

for the on-line program.   

 

Benchmarking – Mr. Walker has been in touch with all the firms to set up a meeting with firms 

and their management committees on an individual basis to discuss results for their particular 

firm if desired.   

 

Re-audits – Five firms have agreed to the re-audit process and these audits are currently 

underway or will be soon. 

 

12. Report of the Policy Committee 

 

There was no report. 

 

13. Report of the Investment Manager 

 

Mr. Mahoney reviewed the quarterly report from the investment manager.  This was an information 

item only. 

 

14. Committees for 2012 

 

 Information item only. 
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15. Other Business 

 

 There was no other business. 

 

 

 

16. Next Meeting 

 

The next regularly scheduled meeting of the Board will be on June 19, 2012. 

 

 

There being no further business, the meeting was terminated. 

 

 

 

 

   

Chairman  Secretary 

 

 





























 

AMENDED AND RESTATED 

RECIPROCAL INSURANCE EXCHANGE AGREEMENT 

FOR SELECT CANADIAN LAW FIRMS 

 

THIS AGREEMENT MADE AS OF THE 1ST22ND DAY OF JULY, 2012DECEMBER 1986 

AMONG: 

THOSE FIRMS THAT SUBSCRIBE TO THIS AGREEMENT BY EXECUTING A COPY HEREOF OR THE FORM OF 

SUBSCRIPTION ATTACHED HERETO AS SCHEDULE "A" (hereinafter individually called a "Subscriber" and 

collectively called "Subscribers"). 

BEING PARTIES TO THIS AGREEMENT 

WHEREAS: 

A.  Pursuant  to  a  Reciprocal  Insurance  Exchange  Agreement made  as  of  December  22,  1986  (such 

Agreement, as amended from time to time prior to the date hereof, being herein referred to as the 

"Original  Agreement"),  the  Founding  Subscribers  and  other  Firms  parties  thereto  agreed  to 

exchange, and have exchanged, with each other contracts of indemnity or inter‐insurance under and 

pursuant to the Insurance Act (Ontario); 

B.  The  Act  (as  hereinafter  defined)Section  331  of  the  Act  (as  hereinafter  defined)  permits 

partiespersons  to  exchange with  other  persons  in Ontario  and  elsewhere  reciprocal  contracts  of 

indemnity or  inter‐insurance with each other through a Principal Attorney as defined in Subsection 

78(b)  of  the  Act  for  any  class  of  insurance  for which  an  insurance  provincial  company may  be 

licensed  to undertakeunder  the Act,  except  life  insurance,  accident  insurance,  sickness  insurance 

and guarantee insurance; and 

C.  The  Subscribers  (being  all  the  Firms  currently  parties  to  the  Agreement) wish  to  enter  into  this 

Agreement  to  amend  and  restate  the  Original  Agreement  to  continue  from  and  after  the  date 

hereof to exchange with each other contracts of indemnity or inter‐insurance under and pursuant to 

the  Act  and  to  make  various  other  amendments  to  the  Original  Agreement  as  hereinafter 

provided.B. The Subscribers wish to enter  into this Agreement, pursuant to which the Subscribers, 

among  other  things,  will  agree  to  exchange  with  each  other  contracts  of  indemnity  or  inter‐

insurance. 

WITNESSETH THAT  in consideration of  the mutual covenants of the parties hereinafter contained and 

for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 

the  Subscribersit  is  hereby  agree  to  amend  the  Original  Agreement  as  hereinafter  provided  and  to 

restate the Original Agreement as so amended as follows: 

 

 



 

ARTICLE I 

INTERPRETATION AND GENERAL 

1.01   Definitions 

Where used herein or  in any amendment hereto, the  following terms shall have the  following 

meanings respectively unless the context otherwise requires: 

(a) "Act" means  the  Insurance Act of Alberta, R.S.A. 2000, c.I‐3R.S.O 1980 C.218, as amended 

from time to time, and the regulations, guidelines and bulletins made under the Act; 

(b) "Accounting Period" as  it  relates  to any particular Underwriting Period means  the  five  (5) 

year  period  associated  with  such  Underwriting  Period  plus  the  period  immediately 

thereafter during which  the accounts  in  respect of  said Underwriting Period  remain open 

provided, however, in no event shall the Accounting Period for any particular Underwriting 

Period  extend  beyond  the  tenth  (10th)  anniversary  date  of  the  commencement  of  such 

Underwriting Period; 

(c) "Actuary"  means  the  independent  qualified  actuary,  who  is  a  Fellow  of  the  Canadian 

Institute of Actuaries, or the firm of independent qualified actuaries, at least one of whose 

members is a Fellow of the Canadian Institute of Actuaries, selected by the Advisory Board 

or Executive Committee for the purposes of this Agreement; 

(d) "Advisory Board" means the Board consisting of one member from each Subscriber; 

(d.1)“Audit Committee” means a committee consisting of three members of the Advisory Board 

appointed by the Advisory Board. 

(e) "Executive Committee" has that meaning ascribed to it in subsection 3.01 (a) hereof; 

(f)  "Extraordinary Resolution" has that meaning ascribed to it in subsection 8.01 (a) hereof;  

(g)  "Firm" means a law firm in Canada having at least the Minimum Members; 

(h)  "Fiscal Period" has that meaning ascribed to it in section 4.01 hereof; 

(i)  "Licence" means the licence issued pursuant to Part XIII of the Act to carry on as a reciprocal 

insurance exchange under the Act; 

(j)  "Minimum  Members"  means  that  number  of  lawyers,  determined  from  time  to  time 

pursuant to the Rules, that any law firm in Canada must have to qualify for membership  in 

the Reciprocal; 

(k)  "Ordinary Resolution" has that meaning ascribed to it in subsection 5.02(a) hereof; 

(I)  "Reciprocal" means  the  reciprocal  created under and by virtue of  the Original Agreement 

and continued under this Agreement pursuant to Part XIII of the Act; 



 

(m) "Rules" has that meaning ascribed to it in section 7.09 hereof; 

(n)  "Subscriber" means a Firm which has been accepted for membership  in the Reciprocal and 

has  executed  a  copy  of  this  Agreement  or  the  Form  of  Subscription  attached  hereto  as 

Schedule  "A".  "Founding  Subscriber"  means  each  Firm  which  has  become  a  Subscriber 

pursuant to section 6.01 hereof; 

(o)  "Superintendent" means  the  Superintendent  of  Insurance  appointed  from  time  to  time 

pursuant to the Act; 

(p)  "Underwriting Period" means the period of five (5) years commencing 12:01 a.m. on July 1, 

1987 and  terminating 12:01 a.m. on  July 1, 1992 and each  successive  five  (5) year period 

thereafter during which the Reciprocal continues to operate. 

1.02  Currency 

All payments contemplated herein shall be made in Canadian funds. 

1.03  Gender and Number 

Words  importing  the  singular number only  shall  include  the plural, and vice‐versa, and words 

importing  the masculine  gender  shall  include  the  feminine  gender  and  neuter  gender,  and 

words  importing  persons  shall  include  a  natural  person,  firm,  trust,  partnership,  association, 

corporation, government or governmental board, agency, or instrumentality. 

1.04  Headings 

The division of this Agreement into articles and sections and the article and section headings are 

for convenience of reference only and shall not affect the interpretation or construction of this 

Agreement. 

1.05  Calculation of Time Periods 

Unless  otherwise  specified  herein  or  in  any  insurance  policy  issued  pursuant  hereto,  when 

calculating  the period of  time within which or  following which  any  act  is  to be done or  step 

taken pursuant to this Agreement, the date which is the reference day in calculating such period 

shall be excluded.  If  the  last day of  such period  is a non‐business day,  the period  in question 

shall end on the next business day. 

1.06  Applicable Law 

This Agreement  shall be  construed and enforced  in accordance with  the  rights of  the parties 

hereto  and  shall be  governed by  the  laws of  the Province of AlbertaOntario  and  the  laws of 

Canada applicable therein and the parties hereto do hereby irrevocably attorn to the jurisdiction 

of the courts of the Province of AlbertaOntario. 

 



 

1.07  Severable 

If  any  provisions  of  this  Agreement  shall  be  held  to  be  invalid,  illegal  or  unenforceable,  the 

validity, legality or enforceability of the remaining provisions of this Agreement shall not in any 

way be affected or impaired thereby. 

1.08  Entire Agreement 

This Agreement together with the Schedules attached hereto constitutes the entire agreement 

among  the  parties  hereto  relating  to  the  establishment  and  operation  of  the Reciprocal  and 

supersedes all prior agreements, understandings, negotiations and discussions, whether oral or 

written, among the parties hereto with respect thereof. 

1 .09  Amendments 

Unless otherwise provided to the contrary  in this Agreement, no amendment or modifications 

of this Agreement,  including any Schedules attached hereto, shall be binding unless  in writing, 

signed by at least eighty percent (80%) of the Subscribers who are members of the Reciprocal at 

that time and the written consent of the Superintendent, if required, is obtained.  

1.10  Waiver 

No waiver by any party hereto of any breach of any of the provisions of this Agreement by any 

other party hereto shall take effect or be binding upon the party unless in writing and signed by 

such party. Unless otherwise provided therein, such waiver shall not limit or affect the rights of 

such party with respect to any other breach. 

1.11  Time of Essence 

Time shall be of the essence of this Agreement. 

1.12  Successors and Assigns 

This Agreement shall enure to the benefit of and be binding upon the parties hereto and their 

respective heirs, executors, administrators, successors and assigns. 

1.13  Counterparts 

This Agreement may be executed in several counterparts each of which when so executed shall 

be deemed to be an original, and such counterparts together shall constitute one and the same 

instrument, which shall be sufficiently evidenced by any such original counterpart. 

1.14  Further Acts 

The parties hereto agree to execute and deliver such further and other documents and perform 

and  cause  to  be  performed  such  further  and  other  acts  and  things  as may  be  necessary  or 

desirable in order to give full effect to this Agreement and every part hereof. 



 

 

ARTICLE II 

THE RECIPROCAL INSURANCE EXCHANGE 

2.01  Establishment of the Reciprocal 

The  Subscribers  hereby  agree  to  the  establishment  of  the  Reciprocal,  provided  that  the 

Reciprocal shall not issue further policies of insurance until the Licence has been granted by the 

Superintendent. 

2.02  Purpose of the Reciprocal 

The  Reciprocal  is  established  for  the  purpose  of  permitting  the  Subscribers  to  exchange 

reciprocal contracts of  indemnity or  inter‐insurance as provided  for  in the Act  for professional 

liability purposes and for no other purpose. The Reciprocal shall have the power to do any and 

every act and  thing necessary, proper,  convenient or  incidental  to  the accomplishment of  its 

purposes. 

2.03  Name of the Reciprocal 

The name of the Reciprocal shall be "Canadian Lawyers Liability Assurance Society" or "CLLAS". 

The words "Canadian Lawyers Liability Assurance Society" or "CLLAS" shall not be used by any of 

the Subscribers other than in connection with the affairs of the Reciprocal. 

2.04  Registration of Name 

The  Subscribers  shall  effect  such  registration  with  respect  to  the  name  "Canadian  Lawyers 

Liability Assurance Society" and/or  "CLLAS" as may be necessary or desirable  to preserve  the 

ownership  right  of  the  Reciprocal  in  the  name  and  to  ensure  use  of  the  name  solely  in 

connection with the Reciprocal. 

2.05  Term 

This Agreement  is effective  from and after December 22, 1986 and shall continue  in  full  force 

and effect until terminated in accordance with Article VIII hereof. 

2.06  Not a Partnership 

Nothing  in  this Agreement  shall be  construed  to  constitute  any of  the  Subscribers  a partner, 

agent  or  representative  of  the  others  or  to  create  any  trust  or  any  commercial  or  other 

partnership among the Subscribers. 

 

 

 



 

2.07  No Authority to Bind 

Except as expressly provided in this Agreement, neither the Executive Committee, the Advisory 

Board  nor  a  Subscriber  shall  have  any  authority  to  bind  any  other  Subscriber  or  the  other 

Subscribers. 

2.08  Indemnification for Unauthorized Acts 

Each  Subscriber  (in  this  section  2.08  called  the  "Indemnitor")  hereby  irrevocably  and 

unconditionally undertakes and agrees to indemnify and save harmless each and all of the other 

Subscribers (in this section 2.08 called the "Indemnitees") from and against any and all liability, 

loss, harm, damage, cost or expense,  including  legal fees, which the  Indemnitees or anyone or 

more of  them may suffer,  incur or sustain as a  result of an act of  the  Indemnitor outside  the 

scope of or in breach of this Agreement. 

2.09  Several Liability 

The  obligations  of  each  Subscriber  with  respect  to  the  Reciprocal  and/or  contracts  and 

obligations entered  into by or on behalf of  the Subscribers  in  connection with  the Reciprocal 

shall in every case be several, and not joint and several. 

 

ARTICLE III 

EXECUTIVE COMMITTEE 

3.01  (a)  Establishment 

An Executive Committee  shall be  selected by  the Advisory Board  from  time  to  time  from 

among  its  members  for  the  purposes  of  operating  the  Reciprocal  (the  "Executive 

Committee").  For  the  purpose  of  implementing  this  Agreement,  the  first  Executive 

Committee shall be as set out in Schedule "C" hereto. 

(b)  Appointment of Attorney 

The Executive Committee shall appoint an attorney and execute a power of attorney in the 

form  attached  hereto  as  Schedule  "B”,  which  power  of  attorney  shall  provide  that  the 

attorney do such things and sign such documents as are required by the Act, together with 

such  further  things  and  the  execution  of  such  other  documents  as  this  Agreement may 

provide or as the Executive Committee may determine. 

3.02  Power and Authority of the Executive Committee 

Except as otherwise provided  for  in this Agreement and,  in particular, Section 5.14 hereof the 

Executive  Committee  has  the  power  and  authority,  and  the  Subscribers  hereby  direct  the 

Executive  Committee,  to  give  any  approvals  and  to make  any  decisions  and  determinations 



 

required or permitted to be given or made by the Subscribers with respect to the Reciprocal and 

any matter arising under or by virtue of this Agreement. Without  limiting the generality of the 

foregoing, it is acknowledged and agreed that unless otherwise provided for in this Agreement, 

the  Executive  Committee  is  authorized  on  behalf  of  and without  further  authority  from  the 

Subscribers: 

(a) to make application to the Superintendent for the issue of the Licence; 

(b) subject to subsection 3.01 (b) hereof, to appoint, and where appropriate remove, from time 

to  time, an attorney as  that  term  is provided  for or used  in  the Act upon such  terms and 

conditions,  including remuneration, as the Executive Committee may determine from time 

to time, and to delegate to such attorney such duties and responsibilities as are required by 

the  Act,  together  with  such  additional  duties  and  responsibilities  as  the  Executive 

Committee may from time to time determine; 

(c) by  its attorney,  to exchange policies of  insurance among  the  Subscribers,  to execute and 

deliver to the Subscribers policies of insurance containing such terms and conditions as the 

Executive Committee shall deem proper and  to change, cancel,  renew, extend or  reinsure 

such policies; 

(d) to reinsure or cede the whole or any part or proportion of any risk  incurred or undertaken 

by the Reciprocal with or to such reinsurers and on such terms as the Executive Committee 

considers appropriate; 

(e) to demand, collect and receive all moneys which may become due by the Subscribers under 

this Agreement or under or pursuant to any policy of insurance; 

(f) to give and to receive all notices necessary or proper under any policy of insurance, and to 

adjust, compromise and settle all claims and losses thereunder; 

(g) to  retain  such  consultants or professional  advisors  as  the Executive Committee  considers 

advisable in order to perform its duties hereunder; 

(h) to open and operate in the name of the Reciprocal a separate bank account or accounts in 

order to deposit and to distribute funds with respect to the operations of the Reciprocal; 

(i) by  its attorney,  to execute and  to carry out all other agreements which  require execution 

and performance by or on behalf of the Subscribers; 

(j) to invest funds not immediately required for the operation of the Reciprocal in accordance 

with the Act; 

(k) to pay all taxes, fees and other expenses relating to the orderly maintenance, management 

and operations of the Reciprocal; 

(I) to take such steps as are necessary to comply with all applicable provisions of the Act or any 

other applicable governmental statutes, regulations and rules; 



 

(m) to set the premium rates and additional assessments required of the Subscribers pursuant 

to the provisions of this Agreement, which rates shall  include a Subscriber's proportionate 

share of the expenses of the Reciprocal; 

(n)  to appoint a manager  to operate  the  affairs of  the Reciprocal on behalf of  the Executive 

Committee  on  such  terms  and  conditions,  including  remuneration,  as  the  Executive 

Committee may determine from time to time.   For greater certainty, the manager and the 

attorney may be one and the same person; 

(o)  require such additional information from any Subscriber as the Executive Committee deems 

necessary,  including requiring a Subscriber to provide the Executive Committee with proof 

of its financial capability; 

(p)  to  appoint  such  committees  as  may  be  required  by  the  Superintendent  or  as  may  be 

deemed by the Executive Committee to be necessary or desirable for the operation of the 

Reciprocal; 

(q)  subject  to approval by  the Advisory Board and applicable provisions of  the Act,  to borrow 

money  from  any  lender  in  such  amounts  and  upon  such  terms  and  conditions  as  the 

Executive Committee shall deem advisable and to pledge any securities or other property, 

including  the  Reciprocal's  receivables,  for  the  repayment  of  any  such  loan,  provided, 

however, that such borrowing shall be made  for the sole purpose of paying eligible  losses 

under any policy  issued by the Reciprocal and to avoid a distress sale of  investments or an 

acceleration of  the retroassessments receivable  from Subscribers  that would be necessary 

to make such payment; 

(r)  to  recommend  for approval of  the Subscribers by an Extraordinary Resolution,  the Rules, 

with respect to such other matters as may be deemed appropriate for the better operation 

of the Reciprocal; and 

(s)   to do and perform every other act and  thing necessary or proper  to be done  in order  to 

fully carry out and perform the terms hereof. 

3.03  Qualifications of Members of the Executive Committee 

Any individual may be a member of the Executive Committee provided that, and for so long as, 

he: 

(a)  is a person who is twenty‐one (21) years of age or more; 

(b)  is not  a  person who  is of unsound mind, having been  so  found by  a  court  in Canada or 

elsewhere; 

(c)  is not a person who has the status of a bankrupt; and 

(d)  is a member of the Advisory Board. 



 

No  election  or  appointment  of  a  person  as  a member  of  the  Executive  Committee  shall  be 

effective unless he consents to act as a member of the Executive Committee before or within 

ten (10) days after his election or appointment. 

3.04  Constitution of the Executive Committee 

The Executive Committee shall be composed of a minimum of six  (6) members, or such other 

number  as  the  Advisory  Board  may  by  Ordinary  Resolution  determine  from  time  to  time, 

provided  that  no  Subscriber  shall  have  more  than  one  representative  on  the  Executive 

Committee. 

Where  there  is  a  vacancy or  vacancies on  the Executive Committee,  the  remaining members 

thereof may exercise all of the powers of the Executive Committee so long as a quorum remains 

in office. 

3.05  Election and Term 

A member of the Executive Committee shall hold office for a term expiring at the close of the 

meeting  of  the  Advisory  Board  designated  as  the  annual  meeting  of  the  Subscribers  next 

following his election or appointment or until his successor  is elected or appointed. Incumbent 

members of the Executive Committee, if qualified, shall be eligible for re‐election. If an election 

of members of the Executive Committee is not held at the proper time, the incumbent members 

shall continue in office until their successors are elected. 

3.06  Resignation 

A member of the Executive Committee may resign from office upon giving a written resignation 

to  the  Executive  Committee  and  such  resignation  becomes  effective  when  received  by  the 

Executive Committee or at the time specified in the resignation, whichever is later. 

3.07  Removal 

The  Advisory  Board  may  by  Ordinary  Resolution  remove  any  member  of  the  Executive 

Committee from office and may by Ordinary Resolution when any member is removed or at any 

time thereafter, elect any eligible person in his place for the unexpired term of his predecessor. 

3.08  Vacancies 

A quorum of members of the Executive Committee may fill a vacancy of the members thereof, 

provided  that  such vacancy may not be  filled by a person who  is a partner or employee of a 

Subscriber who is already represented on the Executive Committee. 

If there is not a quorum of members of the Executive Committee in office, or if there has been a 

failure to appoint the number of members required, the members then in office shall forthwith 

call a meeting of the Advisory Board to  fill the vacancy, and,  if they  fail to call a meeting or  if 

there are no members then in office, the meeting may be called by any Subscriber. 



 

3.09  Decisions of the Executive Committee 

All decisions of the Executive Committee shall, unless otherwise herein provided for, require the 

approval of a majority of the members of the Executive Committee voting on an issue. 

3.10  Limitation 

The Executive Committee has no power or authority to give any of the approvals or make any of 

the decisions or determinations referred to in Article VIII hereof. 

3.11  (a)  Chairman 

The Executive Committee shall choose a chairman from among its members. The chairman 

shall not have a second or casting vote  in respect of any matter voted on by the Executive 

Committee. 

(b)  Secretary 

The  Executive  Committee  shall  appoint  a  secretary  (who  need  not  be  a member  of  the 

Executive Committee) who shall keep complete and accurate minutes of all meetings of the 

Executive Committee. 

3. 12  Other Officers 

The Executive Committee may appoint such other officers and designate such responsibilities to 

such officers as the Executive Committee shall determine. 

3.13  Minutes of Meetings 

The minutes of each meeting of the Executive Committee shall be sent by the secretary to each 

member thereof within fifteen (15) days after the meeting. Any failure by the secretary to send 

the minutes of a meeting to each member of the Executive Committee within fifteen (15) days 

after the meeting shall not affect the validity of any decisions made at the meeting. 

The minutes of any meeting of the Executive Committee shall, if purported to be signed by the 

chairman and the secretary, be prima facie evidence of the facts therein stated. 

3.14  Meetings Generally 

(a)  The  Executive  Committee  shall  hold  regular  meetings  at  such  times  as  the  Executive 

Committee shall decide upon from time to time; 

(b)  The  chairman may  call  additional meetings of  the Executive Committee  if he  considers  it 

advisable to do so and shall do so if requested by another member. 

3.15  Conference Telephone Meetings 

When  all members  of  the  Executive  Committee  present  or  participating  in  a meeting  have 

consented, any member may participate in a meeting of the Executive Committee by means of 



 

conference  telephone  or  other  communications  equipment  by  means  of  which  all  persons 

participating  in  the meeting can hear each other, and a member participating  in a meeting  in 

such manner shall be deemed to be present in person at the meeting. 

3.16  Notice 

The chairman  shall give each member of  the Executive Committee written notice of  the  time 

and place of each meeting of the Executive Committee at least twenty‐four (24) hours, excluding 

any part of a Sunday and a holiday as defined in the Interpretation Act, R. S. AC. 20001970, C.I‐8‐

323, as amended from time to time, before the time when the meeting is to be held, save that 

no notice of a meeting shall be necessary if all members thereof are present or if those absent 

have waived notice in writing to the holding of such meeting. Such waiver, whether given before 

or after the meeting of which notice is required to be given, shall cure any default in giving such 

notice. 

3.17  Agendas 

The notice of each meeting of the Executive Committee shall be accompanied by an agenda and 

any  relevant  supporting materials  sufficiently detailed  to  inform each member  thereof of  the 

matters to be considered at the meeting. 

A member of the Executive Committee may require the addition of one or more matters to the 

agenda  of  the  meeting  by  written  notice  thereof  to  the  chairman.  Such  notice  shall  be 

accompanied by any relevant supporting materials sufficiently detailed to inform each member 

of the Executive Committee of the matter or matters to be added to the agenda of the meeting. 

Such notice and materials shall be delivered in sufficient time to enable the chairman to comply 

with his obligations under section 3.16 hereof and this section 3.17. 

3. 18  No Vote on Matters Not on Agenda 

Matters which are not  referred  to  in  the agenda of  the meeting of  the Executive Committee 

shall not be voted on at that meeting unless all of the members thereof consent. 

3.19  Location of Meetings 

Meetings of the Executive Committee shall be held at such place as the members thereof may 

agree upon from time to time. 

3.20  Quorum 

A quorum for a meeting of the Executive Committee shall be a majority of the members thereof. 

3.21  Agreement Without Voting 

Any matter within the competence of the Executive Committee that is agreed or consented to in 

writing by all of the members thereof shall be binding on all the Subscribers. 



 

3.22  Duty of Care 

Every member of the Executive Committee and of the Advisory Board,  in exercising his powers 

and discharging his duties, shall: 

(a) act honestly and in good faith, with a view to the best interests of the Reciprocal; and 

(b) exercise  the  care, diligence  and  skill  that  a  reasonably prudent  person would  exercise  in 

comparable circumstances. 

3.23  (a)  Limitation of Liability 

No member of the Executive Committee or of the Advisory board shall be liable for the acts, 

receipts, neglects or defaults of any other member in any respect, or for any loss, damage or 

expense happening to the Reciprocal, or for the insufficiency or deficiency of any security in 

or upon which any money of  the Reciprocal  shall be  invested, or  for any  loss or damage 

arising from the bankruptcy, insolvency or tortious acts of any person with whom any of the 

moneys, securities or effects of the Reciprocal, or any member thereof, be deposited, or for 

any loss occasioned by any error of judgment or oversight on his part, or for any other loss, 

damage or misfortune whatever which  shall happen  in  the execution of  the duties of his 

office or  in  relation  thereto, unless  the same are occasioned by his own willful neglect or 

default. 

(b) Indemnity of Members 

Every member  of  the  Executive  Committee  and  every  former member  of  the  Executive 

Committee and his heirs and  legal representatives shall, from time to time, be  indemnified 

and  saved harmless by  the  Subscribers  from  and  against  all  liabilities,  costs,  charges  and 

expenses,  including an amount paid to settle an action or satisfy a  judgment  in respect of 

any action or proceeding to which he  is made a party by reason of being or having been a 

member of the Executive Committee, if he acted honestly and in good faith, with a view to 

the best interests of the Reciprocal. 

(c) Indemnity of Members of Advisory Board 

Every member of the Advisory Board and every former member of the Advisory Board and 

his  heirs  and  legal  representatives  shall,  from  time  to  time,  be  indemnified  and  saved 

harmless  by  the  Subscribers  from  and  against  all  liabilities,  costs,  charges  and  expenses, 

including an amount paid to settle an action or satisfy a judgment in respect of any action or 

proceeding to which he is made a party by reason of being or having been a member of the 

Advisory Board, if he acted honestly and in good faith, and with a view to the best interests 

of the Reciprocal. 

 

ARTICLE IV 



 

OTHER FINANCIAL AND ACCOUNTING MATTERS 

4.01  Fiscal Period 

Accounts for the Reciprocal shall be prepared and settled as of December 31June 30th  in each 

year ("Fiscal Period"). 

4.02  Books and Records 

Proper and complete books, records, reports and accounts of the Reciprocal shall be kept at the 

principal office of the Reciprocal and shall be open and available for  inspection and copying by 

any  one  of  the  Subscribers  or  its  authorized  representatives  at  any  reasonable  time  during 

normal  business  hours.  The  said  books  and  records  shall  fully  and  accurately  reflect  all 

transactions of  the Reciprocal and  shall be maintained  in  conformity with generally accepted 

accounting  principles  or  customary  practices.    The  Reciprocal  shall  make  available  to  the 

Superintendent such documentation as may be required in accordance with the Act. 

4.03  Subscribers' Accounts 

Individual  accounts  shall  be  kept  for  each  Underwriting  Period  showing  each  Subscriber's 

participation  in  the  operations  and  the  operating  results  of  the  Reciprocal  in  the  manner 

determined by the Rules. 

4.04  Annual Reports 

By the last day of February followingWithin ninety (90) days after the end of each Fiscal Period 

of the Reciprocal, the Executive Committee shall cause the auditors of the Reciprocal to furnish 

to each Subscriber an annual audited report, among other thing, consisting of: 

(a)  a summary of premiums received during such year; 

(b)  a summary of claims made during such year; 

(c)  a summary of claims paid during such year; 

(d)  a statement of the financial position of the Reciprocal at the end of such year; and 

(e)  any  additional  information  that  the  Executive  Committee,  the  Advisory  Board  or  the 

Superintendent may require. 

4.05  Half‐Yearly Statements 

The Executive Committee shall cause the Reciprocal to furnish to each Subscriber a half‐yearly 

statement of the details of its account as provided for in section 4.03 hereof. 

4.06  Other Financial Information 

The Executive Committee shall provide the Subscribers with such other financial information as 

it deems necessary or as may be required under the Act. 



 

4.07  Bank Accounts 

The bank of  the Reciprocal  shall be  such Canadian  chartered bank or banks as  the Executive 

Committee  may  from  time  to  time  determine.  All  moneys  from  time  to  time  received  on 

account of the Reciprocal shall be paid  immediately  into the bank account of the Reciprocal  in 

the  same  drafts,  cheques,  bills  and  cash  in which  they  are  received. All  cheques,  negotiable 

instruments and withdrawals from bank accounts shall require the signatures of the manager of 

the Reciprocal, if any, together with one (1) member of the Executive Committee, or if there is 

no manager of the Reciprocal, two (2) members of the Executive Committee. 

The  Executive  Committee  may  establish  an  imprest  account  for  the  payment  of  expenses 

incurred  in connection with the operation of the Reciprocal, which account shall be funded by 

transfers of funds from the general account as required. The amount of such account and the 

person or persons authorized to draw thereon shall be determined by the Executive Committee 

from time to time. 

4.08  Execution of Documents 

All documents,  instruments or  agreements having  a  legally binding  effect on  the  Subscribers 

shall be signed by the attorney designated  for that purpose by the Executive Committee  from 

time to time, failing whom any two (2) members of the Executive Committee shall sign all such 

documents, instruments or agreements. 

4.09  Payment for Services 

Except as determined by the Advisory Board  from time to time, no payment shall be made to 

any member of the Executive Committee for his services in acting as a member of the Executive 

Committee,  provided  that  any member  shall  be  entitled  to  reimbursement  of  any  expenses 

incurred in acting as a member of the Executive Committee. 

4.10  Audit Committee 

(a)   Appointment 

  The Audit Committee shall be appointed by and report to the Advisory Board. 

(b)   Powers and Duties 

  The powers and duties of the Audit Committee will include: 

(i) Review  of  the  annual  financial  statements,  actuarial  valuation  report  and  regulatory 

filing before any such information is considered for approval by the Advisory Board; 

(ii) Review,  evaluate  and make  recommendations  to  the  Advisory  Board,  if  appropriate, 

with respect to internal financial control procedures of the reciprocal; 



 

(iii) Review any  investments or  transactions  that  the auditor or management bring  to  the 

attention  of  the  committee  and make  any  related  recommendations  to  the Advisory 

Board if the committee considers it advisable; and 

(iv) Such other powers and duties as are approved by the Advisory Board. 

(c)   Meetings 

For the purposes of carrying out its duties under (b) above, the Audit Committee shall meet 

as required as decided by the Audit Committee from time to time but at least annually. Any 

member of the Audit Committee or the auditor may call a meeting with reasonable notice 

as may be determined by the Audit Committee. Any member of the Audit Committee may 

request the auditor to attend any meeting. 

At any meeting of  the Audit Committee, necessary  information will be obtained  from  the 

auditor, actuary, management or other party as required. 

The Audit Committee may,  if considered appropriate, call a meeting of the Advisory Board 

to consider any matter of concern to the Audit Committee. 

The Audit Committee shall ensure that accurate minutes are kept of the Audit Committee 

meetings. 

 

ARTICLE V 

MEETINGS OF ADVISORY BOARD 

5.01  Members of Advisory Board 

Each Subscriber shall designate in writing from time to time the individual partner or employee 

to be  its member of  the Advisory Board. Any Subscriber  shall also be entitled  to designate  in 

writing from time to time an alternate who shall be entitled to act in the place and stead of such 

member, when unavailable. 

5.02  (a)  Decisions of Advisory Board 

All  decisions  of  the  Advisory  Board  shall  require  approval  by Ordinary  Resolution  unless 

otherwise provided for in this Agreement. For the purposes of this Agreement, an "Ordinary 

Resolution" means: 

(i) any  resolution  passed  at  a meeting  of  the  Advisory  Board  by  affirmative  votes  of  a 

majority of the members of the Advisory Board in attendance at such meeting; or 

(ii) any written  resolution signed  in one or more counterparts by eighty percent  (80%) of 

the members of the Advisory Board. 



 

(b)  Decision Binding 

A  decision  of  the Advisory  Board with  respect  to  any matter  shall  be  binding  on  all  the 

Subscribers. 

5.03  Chairman 

The  chairman  of  the  Executive  Committee  shall  serve  as  chairman  of  any  meeting  of  the 

Advisory Board.  In  the absence of  the chairman of  the Executive Committee,  the members of 

the Advisory Board  in attendance at  the meeting  shall choose a chairman.  In  the event of an 

equal vote the chairman shall not have a second or casting vote. 

5.04  Secretary 

The  chairman  shall  appoint  a  secretary who  shall  keep  complete  and  accurate minutes of  all 

meetings of the Advisory Board. 

5.05  Minutes of Meetings 

The minutes  of  each meeting  of  the  Advisory  Board  shall  be  sent  by  the  secretary  to  each 

member thereof within fifteen (15) days after the meeting. Any failure by the secretary to send 

the minutes of the meeting to each member of the Advisory Board within fifteen (15) days after 

the meeting shall not affect the validity of any decision made at the meeting. 

The minutes  of  any meetings  of  the  Advisory  Board  shall,  if  purported  to  be  signed  by  the 

chairman and the secretary, be prima facie evidence of the facts therein stated. 

5.06  Meetings Generally 

The Advisory Board shall hold regular meetings at such time as the Advisory Board shall decide 

upon  from time to time, provided that at  least one  (1) meeting shall be held  in each calendar 

year, which meeting shall be designated the annual meeting of Subscribers. 

The chairman or any member of the Executive Committee may call additional meetings of the 

Advisory Board if he considers it advisable to do so and shall do so if requested by any member 

of the Advisory Board. 

5.07  Conference Telephone Meetings 

When all members of the Advisory Board present or participating in a meeting have consented, 

any member may  participate  in  a meeting  of  the  Advisory  Board  by means  of  conference 

telephone or other communications equipment by means of which all persons participating  in 

the meeting can hear each other, and a member participating in a meeting in such manner shall 

be deemed to be present in person at the meeting. 

5.08  Notice 



 

The  chairman  or  any member  of  the  Executive  Committee  shall  give  each member  of  the 

Advisory Board written notice of the time and place of each meeting of the Advisory Board not 

less  than  ten  (10) days before  the day on which  the meeting  is  to be held. A meeting of  the 

Advisory Board may be held at any time without notice if all the members thereof are present or 

those not so present have waived notice of such meeting. Such waiver, whether given before or 

after the meeting of which notice is required to be given, shall cure any default in the giving of 

such notice. 

5.09  Agendas 

The notice of each meeting of the Advisory Board shall be accompanied by an agenda and any 

relevant  supporting  materials  sufficiently  detailed  to  inform  each  member  thereof  of  the 

matters to be considered at the meeting. 

A member of the Advisory Board may require the addition of one or more matters to the agenda 

of  the meeting by written notice  thereof  to  the  chairman of  the  Executive Committee.  Such 

notice shall be accompanied by any relevant supporting materials sufficiently detailed to inform 

each member of the Advisory Board of the matter or matters to be added to the agenda of the 

meeting. Such notice and materials shall be delivered in sufficient time to enable the chairman 

of  the Executive Committee  to comply with his obligations under section 5.08 hereof and  this 

section 5.09. 

5.10  No Vote on Matter Not in Agenda 

Matters which are not referred to in the agenda of the meeting of the Advisory Board shall not 

be voted on at that meeting unless all of the members thereof consent. 

5.11  Location of Meeting 

Meetings of the Advisory Board shall be held in the City ofMunicipality of Metropolitan Toronto 

or at  such other place as  the members  thereof may be Ordinary Resolution agree upon  from 

time to time. 

5.12  Quorum 

A quorum for a meeting of the Advisory Board shall be a majority of the members thereof. 

5.13  Annual Meeting 

In each calendar year, there shall be a meeting of the Advisory Board designated as the annual 

meeting of Subscribers, at which meeting, among other matters: 

(a) the members of the Executive Committee shall be appointed for the ensuing year; 

(b) an  auditor  shall  be  appointed,  at  such  remuneration  as  the  Executive  Committee  may 

determine from time to time; and 



 

(c) the financial statements of the Reciprocal for the preceding Fiscal Period shall be presented 

to the Advisory Board for approval. 

5.14  Powers and Delegation to Executive Committee 

(a)  Notwithstanding  the provisions of  this Agreement granting  rights power and authority  to 

the Executive Committee, the Executive Committee shall only have such rights, power and 

authority  set  out  therein  if  and  to  the  extent  expressly  delegated  to  the  Executive 

Committee by a resolution of the Advisory Board; 

(b)  The Advisory Board shall have and retain all of the rights, power and authority set out in the 

provisions  referred  to  in  subsection  5.14(a)  hereof  not  delegated  to  the  Executive 

Committee as provided for in such subsection; and 

(c)   The  provisions  of  Sections  3.03,  3.06,  3.21,  3.22  and  3.23  hereof  shall  apply,  mutatis 

mutandis, to the Advisory Board. 

 

 

ARTICLE VI 

SUBSCRIBERS 

6.01  Founding Subscribers 

Each Firm whose name appears on Schedule "CD" hereto is a Subscriber to this Agreement., and 

who executes and delivers either this Agreement or the Form of Subscription attached hereto as 

Schedule  "A"  as  of  January  1,  1987  or  before,  shall  automatically  become  a member  of  the 

Reciprocal with effect from January 1, 1987 ("Subscription Date"). 

6.02  Additional Subscribers 

The Advisory Board may admit additional qualified Firms as Subscribers on the recommendation 

of the Executive Committee in accordance with the following provisions: 

(a) Any Ffirm may apply to become a Subscriber provided that: 

(i) such Firm submits a written application for membership  in acceptable form and remits 

together  therewith  such  application  fee,  as  may  be  prescribed  by  the  Executive 

Committee from time to time; 

(ii) such Firm provides the historical claims information required by the Rules and the data 

and other relevant information required by the Rules or that the Executive Committee, 

the Actuary and the Reciprocal's reinsurer(s) deem necessary or appropriate to properly 

assess membership qualifications; and 



 

(iii) such Firm co‐operates with the Executive Committee in providing such information and 

documentation as it may require; 

(b) The Executive Committee, upon receiving an application  for membership, shall determine, 

alone or  in conjunction with  the Actuary and the Reciprocal's reinsurer(s),  if any applicant 

Firm meets the eligibility requirements for membership in the Reciprocal; 

(c) Upon  the  Executive  Committee's  recommendation  to  accept  any  Firm's  application  for 

membership, and subject to the approval of at least eighty percent (80%) of the members of 

the Advisory Board, such Firm shall be notified in writing of the acceptance of its application 

for membership subject always to the following: 

(i) receipt of a duly executed Form of Subscription  in  the  form attached as Schedule "A" 

hereto from such Firm; and‐ 

(ii) receipt of any fees required to be paid by such Firm; and 

(ii)(iii) notification to the Superintendent  including a copy of the Form of Subscription  as 

executed in (c)(i). 

(d) Commencement of membership  in  the Reciprocal  ("Subscription Date")  shall be  the date 

specified  by  the  Executive  Committee  on  the  notification  of  acceptance  of  any  Firm's 

application for membership. 

6.03  Minimum Period of Subscription 

Membership  in  the  Reciprocal  shall  be  subject  to  the  following  minimum  periods  of 

subscription: 

(a) If  the  Subscriber's  Subscription  Date  is  coincident  with  or  within  two  (2)  years  of  the 

commencement  of  the  then  current  Underwriting  Period,  the  minimum  period  of 

subscription shall be such Underwriting Period or the balance thereof, as the case may be; 

(b)  If the Subscriber's Subscription Date is not within two (2) years of the commencement of the 

then current Underwriting Period, the minimum period of subscription shall be the balance 

of such Underwriting Period plus the immediately subsequent Underwriting Period. 

6.04  Termination of Membership 

(a)  Subject  to  the  approval of  at  least eighty percent  (80%) of  the members of  the Advisory 

Board, the Executive Committee is empowered to remove a Subscriber as a member of the 

Reciprocal by providing such Subscriber with a notice  in writing to that effect,  in the event 

that the Subscriber: 

  (i)  fails  to  comply with  any  term of  this Agreement or  the Rules within  thirty  (30) days' 

after having been given written notice by the Executive Committee of the details of  its 

failure to comply; 



 

  (ii)  fails to pay any premium or other fee or assessment promptly when due hereunder; or 

  (iii)  fails,  in  the  opinion  of  the  Executive  Committee,  to  continue  to meet  the  eligibility 

requirements for membership in the Reciprocal; 

(b) The  effective  date  of  termination  of  membership  in  the  Reciprocal  in  the  event  of 

termination: 

(i) pursuant  to  subsection 6.04(a)(i) hereof,  shall be  thirty  (30) days  after  receipt of  the 

written notice hereof, if the failure has not been rectified; or 

(ii) pursuant  to  subsection  6.04(a)(ii)  hereof,  shall  be  the  date  of  the  receipt  of written 

notice of termination; or 

(iii) pursuant to subsection 6. 04(a) (iii) hereof, shall be at the expiration of ninety (90) days 

following the date of receipt of written notice of termination; 

(c) Subject to the provisions of section 6.03 hereof, a Subscriber may resign from membership 

in  the  Reciprocal  at  the  end  of  any  Underwriting  Period,  provided  that  it  provides  the 

Reciprocal with  three  (3)six  (6) months' written notice of  its  intention  to  resign,  in which 

event, such resignation shall take effect upon the expiry of such Underwriting Period. In the 

event there is a failure to give such notice, the Subscriber shall be deemed to have elected 

to participate in the immediately succeeding Underwriting Period for a further period of five 

(5) years. 

6.05  Dissolution of Firm 

If a Subscriber experiences a dissolution or termination of its partnership, its active participation 

in  the current Underwriting Period shall cease as of  the date  it ceases  to carry on  its practice 

under  its  current  partnership  structure.  Notwithstanding  such  cessation  of  coverage,  the 

Subscriber  shall  continue  to  be  responsible  for  future  retroassessments  with  regard  to  its 

participation  in  the  then  current  Underwriting  Period  and,  if  applicable,  the  immediately 

preceding Underwriting Period or Periods, as the case may be. 

6.06  Continuing Liability 

Notwithstanding any provision of this Agreement to the contrary, in the event that a member's 

participation  in  the Reciprocal  is  terminated or  it  resigns or  is  removed  as  a member of  the 

Reciprocal, such Subscriber shall continue to be  liable for any assessment(s) arising during and 

after  it  ceases  to  be  a member  of  the  Reciprocal  in  respect  of  all  Underwriting  Periods  or 

portions thereof in which it participated or during which it was insured by the Reciprocal unless 

satisfactory arrangements are made with the Executive Committee to buy out such liability. 

 

ARTICLE VII 



 

OPERATION OF THE RECIPROCAL 

7.01  Issuance of Insurance Policies 

(a)  After receipt of the Licence and on a date ("Issue Date") to be determined by the Advisory 

Board and advised in writing to each Subscriber, the Reciprocal, by its attorney, shall issue a 

liability insurance policy to such Subscriber in suchthe form attached hereto as Schedule "E" 

or such other form as may be prescribed by the Advisory Board from time to time, subject to 

compliance with the requirements of all regulatory authorities having jurisdiction; 

(b)  Notwithstanding any provisions of this Agreement or any provision of any  insurance policy 

issued by the Reciprocal to the contrary, the following shall apply: 

(i)  any  insurance  policy  issued  by  the  Reciprocal  to  a  Subscriber  shall  automatically  be 

cancelled on the date  ("Cancellation Date") that the Reciprocal  is terminated pursuant 

to  Article  VIII  hereof  or  the  date  specified  by  notice  to  the  Subscriber  where  such 

Subscriber  has  ceased  to  be  a  member  of  the  Reciprocal  pursuant  to  section  6.04 

hereof; and 

(ii)  each  Subscriber  shall  be  covered  continuously  by  an  insurance  policy  issued  by  the 

Reciprocal from the Subscriber's  Issue Date to  its Cancellation Date and the Subscriber 

shall be bound by the provisions of any such insurance policy in force from time to time; 

(c)  The form of any liability insurance policy may be changed from time to time by the Advisory 

Board as provided herein,  subject  to compliance with  the  requirements of any  regulatory 

authority having jurisdiction in this regard; 

(d) The Reciprocal may in the future issue other liability policies in a form or forms approved by 

the Advisory Board by Ordinary Resolution  to participate  in other  liability  insurance on an 

actuarially sound basis on  the advice of  the Actuary and,  if necessary,  the approval of  the 

Superintendent. 

7.02  Terms and Conditions of Issue of Policies 

The  following  terms  and  conditions  shall  apply  to  the  operation  of  the  Reciprocal  and  the 

issuance of insurance policies by it: 

(a) the maximum  limit  of  liability  for  anyone  loss  applicable  to  any  insurance  policy  ("Policy 

Limit") shall be as determined from time to time by the Executive Committee; 

(i) the maximum  limit of  liability  to be retained by  the Reciprocal on  its own account  for 

any  one  loss  ("Retention  Limit")  will  be  FifteenFive  Million  Dollars  ($15,000,000), 

provided  that such maximum  limit of  liability  to be  retained by  the Reciprocal  for any 

one loss may be increased: 

(ii) to  Ten Million Dollars  ($10,000,000)  on  the written  authority  of  not  less  than  eighty 

percent (80%) of all of the members of the Advisory Board; or 



 

(iii)(i) to  Fifteen Million Dollars  ($15,000,000) on  the written  authority of  all of  the 

members of the Advisory Board; 

(b) notwithstanding  any  provision  of  this  Agreement  to  the  contrary,  the  Policy  Limit may 

exceed the Retention Limit if and only if the Reciprocal obtains reinsurance for such excess 

amount; and 

(c) the  Reciprocal may  enter  into  other  reinsurance  to  limit  in  the  aggregate  its  liability  in 

respect of the risk assumed by it pursuant to the Retention Limit in such form and amount 

as may be considered appropriate from time to time by the Executive Committee in light of 

the then current market conditions. 

7.03  Expected Loss Costs and Premium Requirements 

The expected loss costs for the portion of the risk to be retained by the Reciprocal pursuant to 

the Retention Limit and the premiums to be charged to each Subscriber for each of the five (5) 

years  of  any  Underwriting  Period  or  portion  thereof  shall  be  determined  by  the  Executive 

Committee on the advice of the Actuary. The amount of the premiums shall be sufficient to fund 

the administration expenses, reinsurance premiums and the portion of the risk retained by the 

Reciprocal. 

7.04  Subscriber Participation 

Subscriber participation in an Underwriting Period shall be accounted for on the basis of, among 

other things, the number of lawyers, expected loss costs for the portion of the risk retained by 

the Reciprocal pursuant to the Retention Limit and the actual premiums and assessments paid 

and credits given. Actual losses incurred by the Reciprocal for any Underwriting Period shall be 

pooled and apportioned among the Subscribers in the manner provided in the Rules. 

7.05  Investment Income 

Investment income earned on accumulated assets applicable to each Underwriting Period shall 

be apportioned in the manner provided in the Rules. 

7.06  Assessments and Credits 

(a)  The Reciprocal shall be responsible for the portion of the risk retained by it pursuant to the 

Retention Limit, and assessments shall be made by the Executive Committee to the extent 

the premiums collected  in  respect of  the  retained portion of  the  risk are not sufficient  to 

cover  the actual  loss  claims and  costs experienced;  to  the extent premiums  collected are 

more than sufficient to cover the actual loss claims and costs experienced or, if greater, the 

accumulated  actuarial expected  loss  costs,  the excess  shall be debited or  credited  as  the 

case may be, to the Subscribers; 

(b)  The  Subscribers  acknowledge  that  they may be  responsible  for  additional  assessments  in 

any  year,  based  on  the  actual  loss  experience  of  the  Reciprocal  pursuant  to  insurance 



 

policies issued to the Subscribers and based on any amounts owing to the Reciprocal which 

the Reciprocal is unable to collect; 

(c)  Loss claims experience for each Underwriting Period will be assessed annually and potential 

deficits and surpluses shall be estimated and amortized over five (5) years or the balance of 

the Accounting Period,  if  less, provided, however, no payments  shall be permitted during 

the  initial  five  (5)  years  of  the  Accounting  Period.  Deficits  or  surpluses  and  resulting 

assessments and credits will be accounted for on the basis of each Subscriber's participation 

in the Underwriting Period; 

(d)  In the event that an assessment or credit  is declared, the Executive Committee shall notify 

each Subscriber of  the amount of  the assessment or credit applicable  to each Subscriber, 

setting out in reasonable detail the reasons therefore and the basis upon which the amount 

of the assessment or credit has been determined; 

(e)  In  the  event  that  accumulated  expected  loss  costs  exceed  the  actual  loss  costs  and  the 

Executive Committee on  the  advice of  the Actuary,  in  its  absolute discretion, determines 

that  the  Reciprocal  has  accumulated  funds  in  excess  of  those  required  to  meet  the 

obligations  of  the  Reciprocal  in  respect  of  claims  arising  in  prior  years,  the  Executive 

Committee may declare a special credit of whatever amount they deem appropriate; 

(f)  Except as may otherwise be determined by the Executive Committee, any credits declared 

pursuant  to  this  section 7.06  shall be applied  to  reduce premiums payable  for policies of 

insurance in the current or any subsequent Fiscal Period. 

7.07  Closure of Accounting Period 

Each  Accounting  Period  shall  be  closed  as  of  the  tenth  (10th)  anniversary  date  of  its 

commencement or such other date as determined by the Executive Committee based upon the 

advice of the Actuary that no further liability to or of the Reciprocal exists. 

At the closure date the following shall apply: 

(a) a final accounting will be effected as of the closure date and the resulting deficit or surplus, 

if any,  shall be determined and a  final assessment or credit, as  the case may be,  shall be 

declared in an amount equal to such deficit or surplus; 

(b) in  the event  that any Subscriber elected not  to participate  in  the  immediately  succeeding 

Underwriting Period, such Subscriber's participation  in the Reciprocal  including the portion 

of  the  Reciprocal's  assets  and  liabilities  applicable  thereto  shall  be  allocated  among  the 

continuing Subscribers on a basis proportionate  to  their participation  in  the Underwriting 

Period then closing; 

(c) after  the  allocation,  if  any,  required  in  subsection  7.07(b)  hereof,  each  Subscriber's 

accumulated  participation  in  the  Underwriting  Period  shall  be  transferred  to  and 



 

consolidated  with  its  accumulated  position  in  the  immediately  succeeding  Underwriting 

Period; and 

(d) for  the  purposes  of  this  section  7.07,  the  liabilities  of  the  Reciprocal  in  respect  of  loss 

experience  shall be equal  to  the actual  loss claims and costs  (paid  to date and estimated 

outstanding) or, if greater, the accumulated actuarial expected loss costs, all as determined 

by the Actuary. 

7.08  Obligation to Pay 

Each Subscriber covenants and agrees to pay promptly when due any annual premium or other 

fee or assessment required pursuant to the terms of this Agreement. 

7.09  Rules 

For  purposes  of  administering  the  Reciprocal  in  accordance  with  the  provisions  of  this 

Agreement,  the  Executive  Committee  may  establish  from  time  to  time  such  rules  and 

regulations as  it considers appropriate ("Rules"), provided that the Rules and any amendments 

thereto shall be subject to the approval of the Advisory Board by Extraordinary Resolution. 

 

ARTICLE VIII 

TERMINATION 

8.01  (a)  Subject to providing notice to the Superintendent, tThe Advisory Board may terminate the 

Reciprocal by an Extraordinary Resolution of  the Advisory Board. For  the purposes of  this 

Agreement an "Extraordinary Resolution" means: 

(i)  any resolution passed at a meeting of the Advisory Board by the affirmative vote of at 

least  eighty  percent  (80%)  of  the  members  of  the  Advisory  Board  present  at  such 

meeting; or 

(ii)  any written resolution signed in one or more counterparts by all of the members of the 

Advisory Board; 

(b)  The Reciprocal shall terminate in the event that it fails to receive the Licence or in the event 

that the Licence is revoked or is not renewed; 

(c)  Upon  termination,  the assets of  the Reciprocal after payment of all obligations, and after 

setting aside an adequate reserve for future claims, shall be returned to the Subscribers  in 

the proportions in which the Subscribers participated in any Underwriting Period not closed 

prior to the date on which the termination takes place; 

(d)   Notwithstanding  the  termination  of  the Reciprocal,  each  Subscriber  shall  continue  to  be 

responsible for its proportionate share of any claims assessments in future years in respect 



 

of claims made prior to such termination, unless satisfactory arrangements are made to buy 

out such liability; 

(e)  Subject  to  any  conditions  imposed  by  the  Superintendent,  the  Reciprocal  shall  be 

empowered to continue in operation for the limited purpose of winding‐up the affairs of the 

Reciprocal and, for such purpose, this Agreement shall remain in full force and effect until all 

obligations of  the Reciprocal have been  fulfilled. Notwithstanding  the  foregoing, once  an 

event  of  termination  has  occurred,  the  Reciprocal  shall  not  exchange  or  cause  to  be 

exchanged any further contracts of indemnity or inter‐insurance. 

 

 

ARTICLE IX 

GENERAL PROVISIONS 

9.01  Notice 

All  notices,  requests,  demands  or  other  communications  by  the  terms  hereof  required  or 

permitted to be given by one party to another shall be given in writing and served personally, or 

sent by registered mail, postage prepaid, addressed to: 

(a) each Subscriber at the address noted below its signature on the signature page hereof or on 

the Form of Subscription attached hereto as Schedule "A"; 

(b) the Executive Committee, the Advisory Board or the Reciprocal, c/o  

Davies Ward Phillips and Vineberg LLP 

1 First Canadian Place, 44th Floor 

Toronto, Ontario  M5X 1B1 

 

Attention:  Nicholas J. LeblovicCampbell, Godfrey & Lewtas 

Suite 3600,  

Toronto‐Dominion Centre 

36th Floor 

Toronto, Ontario  M5K lC5 

 

Attention: Benjamin J. Hutzel 

or at such other address as may be given by any of them to the others in writing from time 

to time, and such notices, requests, demands, acceptances and other communications shall 

be deemed  to have been  received when delivered, or  if  sent by  registered mail,  shall be 

deemed to have been received on the fifth (5th) day following the date of mailing the letter. 

9.02  Arbitration 



 

If any dispute occurs among the parties hereto with respect to any matter, the matter in dispute 

shall be settled by arbitration as follows: 

(a) any Subscriber  (the  "Disputing Subscriber") may notify  the other parties hereto  in writing 

that a dispute (hereinafter referred to as a "Dispute") has arisen; 

(b) if the Dispute goes unresolved for fifteen (15) days (hereinafter referred to as the "Period of 

Resolution"), the Disputing Subscriber and the Reciprocal shall within ten (10) days from the 

termination  of  the  Period  of  Resolution  (hereinafter  referred  to  as  the  "Period  of 

Appointment"), appoint one arbitrator, if they can agree upon one; 

(c) failing such appointment within the Period of Appointment, each of the Disputing Subscriber 

and the Reciprocal shall have ten (10) days from the expiry of the Period of Appointment to 

appoint one arbitrator (hereinafter referred to as the "Second Period of Appointment"); 

(d) within  ten  (10)  days  from  the  expiry  of  the  Second  Period  of  Appointment,  the  two  (2) 

arbitrators so appointed shall appoint a third arbitrator; 

(e) in the event that one of the parties to the Dispute fails to appoint  its arbitrator within the 

Second Period of Appointment, or  in the event that one of the arbitrators fails, within the 

time provided herein, to act upon the appointment of a third arbitrator, the arbitrator who 

has been appointed pursuant to the provisions of this Agreement by one of the parties to 

the  Dispute  and,  if  such  is  the  case,  is  prepared  to  act  on  the  appointment  of  a  third 

arbitrator, will alone decide any Dispute; 

(f) the decision of the arbitrators or arbitrator  in any matter shall proceed  in accordance with 

the provisions of the Arbitration Act, R.S.O. 1980, C.25, as amended from time to time, and 

shall be final and binding on the parties hereto; and 

(g) notwithstanding  the  foregoing, any procedure  for  settling a dispute which  is  contained  in 

any policy of insurance issued pursuant to this Agreement and which is inconsistent with the 

provisions of this section 9.02 shall supersede the arbitration provisions of this section 9.02. 

9.03  Confidentiality 

The  Advisory  Board  shall  adopt  appropriate  procedures  to  be  implemented  by  a  Claims 

Committee  to  iensure  that  all  information  received  by  the  underwriters  and  claims  counsel 

relating  to  a  particular  Firm  in  connection  with  such  Firm's  application  for  insurance  or 

membership and subsequent claims history is kept entirely confidential from the Advisory Board 

(except  to  the  extent  that  the  Advisory  Board  has  to  be  involved,  because  of  its  fiduciary 

obligations,  on  major  claims)  and  from  all  other  persons  other  than  the  auditor  for  the 

Reciprocal.  If any member of  the Executive Committee or  the Claims Committee obtains  any 

confidential  information  in  the  course of his duties as a member  thereof, he  shall  keep  such 

information confidential and shall not divulge or use such information other than in the course 

of his duties as a member of the Executive Committee or the Claims Committee. 



 

9.04  Subscribers Right of Inspection 

Any  Subscriber by  its  attorney or other duly  authorized  agent, upon  reasonable notice,  shall 

have  the  right, during  regular business hours  and  subject  to  the  reasonable demands of  the 

business of  the Reciprocal,  to  inspect and, at  its own expense,  to copy  the  record books,  the 

books  of  account,  and  any  other  book  or  document  of  the  Reciprocal  other  than  such 

documents  or  categories  thereof  (i)  relating  to  underwriting  and  claims  data  pertaining  to 

particular Firms, and (ii) as the Advisory Board shall from time to time designate as confidential. 

9.05  Actions Effected Under Original Agreement 

Nothing in this Agreement shall adversely affect any actions taken by the Subscribers, the Firms 

or  the Advisory Board or  the Executive Committee  (or any member  thereof) prior  to  the date 

hereof under the Original Agreement, or the rights or obligations of any such persons in respect 

of such actions. 

 

IN WITNESS WHEREOF the parties hereto have hereunto caused this Agreement to be executed as of 

the date first above written. 

SIGNED AND DELIVERED 

In the presence of     

    Subscriber 

 

    Address 

     

     

    Subscriber 

 

    Address 

     

     

    Subscriber 
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    Address 

     

     

     

    Subscriber 

 

    Address 

     

     

    Subscriber 

 

    Address 

     

     

    Subscriber 
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    Subscriber 



 

 

    Address 

     

     

    Subscriber 
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    Subscriber 
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    Subscriber 
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    Subscriber 
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Walker Sorensen LLP 
Barristers & Solicitors 
Suite 202 
1451 Royal York Road 
Toronto ON M9P 3B2 
Canada 
Telephone: 416-249-3929 
Facsimile: 416 249-4060 
 
John L. Walker 
E-mail: jwalker@wslaw.ca 

 

 

 

To: CLLAS Risk Management Committee 

From: John L. Walker 

Date: May 28, 2012 

Re: Enterprise Risk Management Seminar for Large Law Firms, Sponsored by CNA 

 

I attended the above captioned seminar on behalf of CLLAS on May 16, 2012.  The seminar 
addressed firm-wide enterprise risk management ("ERM"), not just professional liability risk 
management. 

1. ERM 

The panellists for this session were Julia Graham, Chief Risk Officer of DLA Piper UK, LLP 
("DLA Piper") and Theodore N. Miller, Partner of Sidley Austin LLP ("Sidley").  DLA Piper 
has 96 offices worldwide and Sidley has 18 offices worldwide. 

Julia Graham leads a dedicated risk management team of 5 risk managers at DLA Piper.  It is 
clear from her presentation (copy attached) that DLA  Piper has implemented a very 
sophisticated risk management program.  This program involves 4 levels of defence: 

1. risk ownership and management of internal controls by the Firm; 

2. risk management and compliance framework; 

3. internal audit; and 

4. external audit. 

She advised that the following practices were of concern: 

1. split ownership of different aspects of ERM; 

2. poor tone from the top with respect to risk management; and 

3. inappropriate compensation incentives. 
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She advised that DLA Piper's risk management practices include: 

1. a dedicated, independent Chief Risk Officer who participates in the risk 
management and oversight process at the highest level on an enterprise-wide 
basis; 

2. clear reporting lines and communication of risk management compliance 
levels to senior management; 

3. internal risk audits, including evaluation of risk using qualitative and 
quantitative measurement scales; 

4. a whistle-blower hotline; 

5. risk self-assessment by partners of their practices; 

6. compensation awarded for good citizenship; 

7. risk management training for all professionals; and 

8. the DLA Piper risk management and compliance website on Intranet. 

Theodore Miller described Sidley's experience in developing its risk management program.  
He noted that there is no "one-size fits all" approach to risk management.  In his view, the 
most important ingredient for a successful risk management program is the tone from the top 
and buy-in for risk management by senior management.  In order to achieve this at Sidley, 
they amended their partnership agreement to incorporate: 

1. a risk management committee; 

2. a risk management counsel and a senior management role for this individual; 

3. a requirement that risk management is every partner's responsibility; and 

4. consequences for not participating appropriately in risk management. 

He advised that his biggest concerns are: 

1. client intake/conflicts; 

2. laterals (at Sidley, laterals receive risk management training by the General 
Counsel); and 

3. silo practices and specific practice areas; and  
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4. regulatory compliance. 

Sidley has developed the following risk management resources: 

1. a risk management website; 

2. mandatory risk management training to reinforce risk management policies 
and procedures; 

3. an annual risk management review by each Practice Group; 

4. annual partner reviews that include a risk management compliance 
component; and 

5. annual compliance certification by all lawyers. 

2. Cyber Liability 

The Cyber Liability panel advised that law firms appear to be doing a good job of protecting 
against external cyber attacks, and are now shifting their attention to internal controls.  They 
are introducing internal restrictions of who can access data.  One reason for this is to control 
the risk of insider trading. 

Special insurance is now available to cover breach of notice obligations under privacy 
legislation.  These notice obligations already exist in certain U.S. states, and are now 
proposed to be added to some provincial privacy legislation. 

3. Lawyers Gone Rogue 

This panel advised that firms are experiencing three types of dishonesty claims involving 
lawyers: 

1. dishonest clients, although lawyer was honest; 

2. both client and lawyer dishonest; and 

3. client honest, but lawyer dishonest (these are increasing in frequency). 

These claims often involve gambling and/or drug abuse. 

A number of these claims have involved improper use of escrow accounts, including lawyers 
setting up phony escrow accounts.  The panel advised avoiding acting as escrow agents and 
having specific restrictions on the use of escrow agreements, specific firm sanctioned wire 
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instructions provided to clients and two signatures to authorize withdrawals.  Also, lone 
wolfe silos should be avoided. 

Finally, whistleblower hotlines are recommended.  In the U.K., this is now mandatory. 

4. Risk Control / ERM Survey Results 

CNA reported on the results of a survey it conducted on Risk Control and ERM.  Hightlights 
were as follows: 

1. have someone other than the lawyer who brings in the client make the 
decision on whether to accept the client or matter, before the producing 
lawyer has started to work for the client or on the matter; 

2. professionalize client intake so this can be done efficiently; 

3. problems with laterals: 

- they have made promises to the firm, which can lead to risk taking and they 
get so busy trying to deliver on their promises they are hard to integrate into 
the firm's risk management culture; 

- need to speak to laterals if they are doing something contrary to the firm's 
culture;  

- challenge is getting laterals to comply with firms risk management policies 
and procedures; 

4. rogue lawyers - avoid silo practitioners; have second partner review of major 
work; and 

5. disabled lawyers (drugs, alcohol and age) are causing many claims. 

5. Insurance Market Update 

CNA reported that: 

1. premiums for professional liability insurance are stable; 

2. professional liability claims frequency is stable; 

3. professional liability claims severity has increased significantly (in the last 3 
years there have been 19 claims over U.S.$20 million); 



WALKER SORENSEN LLP  
BARRISTERS & SOLICITORS 

5 

 

4. firms are buying higher limits; 

5. the top three causes of claims are: conflicts; calendaring and deadlines; and 
mistakes in law; 

6. the top three practice areas for claims are: real estate; corporate and securities; 
and trusts and estates; 

7. firms are not purchasing enough crime coverage or broad enough crime 
coverage; and 

8. management liability insurance (like D&O insurance for law firms) is being 
purchased by the major law firms. 

6. Discussion with Broker 

I spoke with an insurance broker and obtained some information on the limits that U.S. and 
U.K. law firms are purchasing, and their deductibles (or self-insured retentions). 

He advised that the highest limit he is aware of is U.S.$500 million in the aggregate annually.  
Most large U.S. firms purchase between U.S. $200 million and $300 million in the aggregate 
annually.  Large U.K. firms purchase GBP300 million per claim.  Because this is a per claim 
limit (as opposed to an annual aggregate limit), it provides a much higher level of protection. 

Most large U.S. firms have self-insured retentions of between U.S.$1 million to $3 million 
per claim and in the aggregate annually.  Some U.S. firms have U.S.$10 million self-insured 
retentions because of their bad claims history and the unwillingness of insurers to provide 
them with professional liability insurance. 

Yours very truly, 

 

John L. Walker 

JLW/ls 

Attachments 

groups:documents:cllas:memo-052812-cna seminar.doc 
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Standards - Enterprise Risk 
management - ISO31000  



 

Risk is:



 

the effect of uncertainty on objectives



 

the consequences associated with risk may be negative, positive or a 

deviation from the expected



 

if objectives, the environment, culture or values of the organization 

changes then the profile of risk may change – risk is dynamic



 

objectives can:



 

have different aspects - for example, financial, people 



 

be at different levels - for example strategic, tactical or operational



 

be organization-wide, project based or relate to processes



 

this definition links risk to objectives and works best when the objectives 

of an organization are clear in the short and in the long term



 

failure to integrate into management frameworks will incline risk 

management towards a "box ticking" process that adds little value and is 

not integrated  
ISO31000
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People


 

Excellent central technical-expertise for 

risk management.



 

Risk management professionals seek 

continual improvement, collecting ideas 

internally and externally.



 

All personnel (including senior staff) are 

trained in core risk management skills.

Leadership

Benchmarks - Enterprise Risk Management 
Hallmarks of excellence

Policy & strategy


 

Risk management is carried out 

organisation-wide. 



 

Risk management activities are aligned 

with the organisation’s Mission/Strategy

Partnership & resources


 

Sufficient effort and resources are 

given to managing risk

Processes


 

Use risk management 

as a thinking process 

(are not bogged down 

in the process).



 

Risk management is 

embedded within core 

processes (so that key 

decisions can be made 

with good risk 

information).



 

Greater emphasis on 

taking opportunities 

(upside risk).



 

Sufficient effort on 

analysing risk. 



 

Risk management 

processes are 

consistent, such that 

risk information can be 

consolidated.

Leadership


 

Risk management 

effort is proportionate.



 

Senior management is 

truly engaged .



 

Board support



 

Strong lead from 

corporate

Source: Research into the Benefits of ERM undertaken by DNV for AIRMIC, 2008
Source: AIRMIC and DNV research 2008
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Benchmarks - Enterprise Risk 
Management Hallmarks of Quality

1 Board-level commitment to ERM as a 

critical framework for successful 

decision making and for driving value

2 A dedicated risk executive in a senior 

level position who drives and 

facilitates the ERM process

5 Transparency of risk communication

4 Engagement of stakeholders in risk 

management strategy development 

and policy setting

3 An ERM culture that encourages full 

engagement and accountability at all 

levels of the organisation

9 A move from focusing on risk 

avoidance and mitigation to 

leveraging risk and risk management 

options that extract value

8 Identification of new and emerging 

risks using internal data as well as 

information from external providers

7 Use of sophisticated quantification 

methods to understand risk and 

demonstrate added value through risk 

management

6 Integration of financial and 

operational risk information into 

decision making

Source: Aon Global Enterprise Risk Management Survey 2010
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Benchmarks - Enterprise Risk 
Management - What good looks like



 
What good practice looks like:



 

Link risk to business performance  



 

Link risk to business activities e.g. strategic planning



 

Develop and use improved metrics



 

Beyond the compliance mindset



 

top performers are better at managing regulation; and



 

develop regulator relationships



 

Integrate risk and compliance as a business discipline



 

Board appointed executive with oversight and visibility



 

Infuse risk awareness



 

Continuous improvement as an ongoing process

Accenture Global Risk Management Study 2011



Risks - surveys - Global



 

Top 10 risks

1. Economic recession and recovery

2. Political turmoil

3. Climate change

4. Data theft and leakage

5. Regulation

6. Security of IT systems

7. Energy and commodity prices

8. Crime and corruption

9. Civil unrest

10. Exchange rates



 

Key points



 

interconnectivity and unpredictability



 

perception is reality



 

terrorism and pandemics not in the top 5



 

organizations need to address the effects rather than the uncontrollable causes of risks

5

Source: Strategic Risk Report – Against All Odds - 2011



Risks – response - Global 



 

Weaknesses that make organizations prone to crises and to the escalation of 

a crisis into a disaster:

1. Board skills and NED control risks

2. Board risk blindness

3. Poor leadership on ethos and culture

4. Defective communications

5. Risks arising from excessive complexity

6. Risks arising from inappropriate incentives

7. Risk "glass ceilings"



 

Necessary developments



 

Scope, purpose and practicalities of risk management need to be re-thought from 

the Board down



 

Education of risk professionals needs to be extended 



 

Risk professional's status needs to change 

6

Source: Roads to Ruin – A report by Cass on behalf of AIRMIC, Lockton and Crawford
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1. Regulation and compliance

2. Access to credit

3. Slow recovery/double-dip recession

4. Managing talent

5. Emerging markets

6. Cost-cutting

7. Non-traditional entrants

8. Radical greening

9. Social acceptance risk/CSR

10. Executing alliances and transactions

Risks - surveys - Sector 

Industries

R
is

k

The Ernst & Young business risk report 2010



Risks - Legal - common causes of claims  

1. Failure to identify client

2. Inadvertently advising third parties

3. Failure to define retainer

4. Failure to distinguish role from that of other professionals 

5. Failure to record instructions or make attendance note

6. Advising outside expertise

7. Missing time limits

8. Lack of supervision

9. Time pressure

10. Failure to identify and deal with conflicts of interest 

8

April 2012 Clyde & Co



Risk - Culture will have an influence 
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Source: Candida Snow – itim International 
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Governance - Risk Committee 

• A Committee of the Board

• The Committee exists to assist the Firm:

• in making decisions as to the most appropriate risk management 

Framework/s (including policies, practices, risk appetite) appropriate to 

manage the risks associated with the various business activities 

governed by the Firm

• by receiving reports from the Firm's Risk Management and Compliance 

department about the effectiveness of the operation of the Framework/s

• by receiving reports about the Compliance levels of the Firm

• by making applicable recommendations

• by reporting to the Audit Committee on the control environment
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Governance - Risk and Compliance

Source: Guidance on the 8th EU Company Law Directive October 2010



Risk - Framework 
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

 

The Risk Management Framework explains how we manage risk, the 

mandate, resource (including budget) and how:



 

risk management is governed, managed and responsibilities



 

risk management is implemented



 

risks is monitored



 

the framework is managed



 

the framework is reviewed and update



 

Components include:



 

policies



 

processes



 

principles and guidance



 

tools, techniques and measurement



 

training, education and communication 



 

assurance and audit



Risk Levels, Appetite, Categories and Criteria



 

Risk Levels



 

strategic



 

regional, practice group



 

location, project, department



 

Risk Appetite



 

amount and type of risk that we are prepared to seek, accept or tolerate



 

Risk Categories



 

risk groups aligned to business plans



 

Risk Criteria



 

provide a way of guiding people to assess risk significance



 

likelihood



 

impact



 

severity



 

with qualitative and quantitative measurement scales 
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Risk Universe - by Risk Category 
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client 

segmentation

Client Services Geography People Infrastructure Finance Governance

sector strategy

brand

client terms

DLA Piper Way

knowledge 

management

breadth of legal 

services

legal quality 

jurisdictional 

reach

jurisdictional 

strategy

key locations

due diligence

information 

security

outsourcing and 

off-shoring

legal processes

business continuity

succession

vision and 

values

culture

mobility

capital 

currency

credit control

market

strategic plan

legal and 

regulatory 

members

governance 

structure
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Leadership - Chief Risk Officer 



 

"Independent"

The board should be served by a CRO who participates in the risk management and 

oversight process at the highest level on an enterprise-wide basis and have status of 

independence from individual business units



 

Relationship builder 



 

Effective communicator  



 

An ability to synthesize



 

Personal style



 

Policeman and facilitator

A policeman with a good bedside manner

Clear reporting lines are critical

Alongside an internal reporting line to the CEO or CFO, the CRO should report to the 

board risk committee, with direct access to the chairman of the committee in the event of 

need. Increasing impact on the role of the Audit Committee.

Source: Hedleymay and Deloitte – rise of the new model of the CRO in the financial services sector
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Risk Management Structure and Contacts

Conflicts 
Search and Resolution

Anti Money Laundering 
and Sanctions 

Compliance

Insurance programmes

Client Engagement

Client terms management 

Client Intake governance 

AML/Sanctions/ABC

DLA Piper Way

Training , Knowledge and Communication

Operational Risk  

Risk, loss and incident Register

Compliance

Assurance and Audit  framework

Group, Focus 
and 

Preferred firms
and

Africa Group

CENTRAL REGIONAL MANAGEMENT
IMPLEMENTATION and AUDIT

Continental
Europe

Australia

Middle East

CENTRAL MANAGEMENT
POLICY and PRACTICE

EUROPE

MIDDLE EAST

CHIEF RISK OFFICER

CLIENT INTAKE

SERVICES 

UK

ASIA PACIFIC

AFRICA

Asia



Tool kit



 
Policy database



 
Processes and guidance database



 
Templates



 
Client terms and documents



 
Learning and development programme



 

Generic - remote and "e"



 

Academy - face to face and workshop 



 
Communications



 
Metrics/KPIs/Maturity



 
Risk, loss and incident database



 
Audit programme

17



Risk Levels - Strategic Risks Heat Map 
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Embedding - Risk Management site 



2020

Embedding - Handbooks



Compliance - Partner Compliance
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Non Financial Audit

Why

Find and avoid problems for the future

Seek improvements

Assure compliance

What

Review legal process

Examine "hot spots"

Conduct risk assessments

Deliver training

How

All offices

36 months

Consistent

Independent

Links to Finance and Process



Maturity - indicator check list



 

Governance structure



 

Risk tolerance



 

Responsibility



 

Board, Audit and Risk Committee activity and reports



 

Qualified and dedicated team



 

Incentive aligned



 

Policy and practice communicated internally and externally



 

Risk management as a competitive edge



 

Learn from mistakes



 

Management understand



 

Embedded in training



 

All offices minimum benchmark standards



 

Evidence 



 

Measures, monitoring, KPIs, Maturity, assurance and audit



 

Objectives aligned with business goals  
23



Maturity - how are we doing?
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CANADIAN LAWYERS LIABILITY ASSURANCE SOCIETY 

 

COMMITTEES FOR 2012 

 

A. Executive Committee  Nicholas Leblovic (Chair) 

      Donald Milner (Vice-Chair) 

       Gordon Goodman 

      Barry Bresner 

      William Scott 

 

B. Sub-Committees 

 1. Audit*    Gordon Goodman (Chair) 

      David Morritt 

      Les O'Connor/Mike Swartz 

 2. Claims   Barry Bresner (Chair) 

      Dan McDonald 

      William Scott 

      Ken Crofoot 

 3. Policy    Donald Milner (Chair) 

      David Morritt 

 4. Risk Management  William Scott (Chair) 

      Julia Holland 

      John Esvelt 

 

* Members of Audit Committee also serve as the Reinsurance/Insurance Security 

 Committee. 

Revised April 2012 


	TAB 1 - Minutes Feb 21 2012
	TAB 2A - CLLAS Preliminary Report on Reinsurance Rating and Placement
	TAB 3 - CLLAS Financial Statements March 31, 2012
	TAB 4 - CLLAS Reciprocal Agreement amended restated as at July 1, 2012
	TAB 4 - Cover Memo for Reciprocal Agreement amendments
	TAB 5A - Memo to Risk Management Committee re ERM
	Tab 5B - Presentation ERM Framework May 2012
	TAB 6 -  Investment Manager Report at March 31, 2012
	TAB 7 - Committees for 2012 updated at April 2012

